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Introduction

While in complete agreement with the joint statement 1 signed with my colleagues
Comrnissioniers Elliott. Sandstrom and Wold, | write this additional statement to
emphasize my view that this matter (involving former Congressman Robert K. Doman’s
¢mployment as a guest host for several radio talk shows) did not constitute a close call,
The media exemption, 2 USC § 431{9)(B)(i), so clearly applies that pursuing this matter
would not have been subsiantially jusiified. The First General Counsel’s Report (GC
Report) proceeds on the basis of fundamemal methodological errors, in part, due to the
misapplication of Commussion advisory opinions. which are themselves confusing 1f not
ill-founded. These errors caused the General Counsel to recommend proceeding with an
investigation that | believe is prohibited by the congruent limitations on this
Commission’s jurisdiction imposed by the FECA’s media exemption and the First
Amendment to the Constifution.

Because the media exemption, when applicable, prohibits any inguiry into the
content of the broadeasts at issue. there 15 no reason, contrary 1o the General Counsel’s
argument, to conduct an nvestigation to discover precisely what was said dunng the
broadcasts, see GC Reporr at 23, or to {ix precisely when Dornan may have become a
candidate within the meaning of Section 431(2). /d. at 23-24. Indeed, discussion of
these issues was unnecessary to the disposition of the matter, and our inquiry into the
circumstances of hinng Doman as a guest host, GC Reporr at 14, or into any connection
the broadcasts may have had with an election s prohibited under judicial rulings
regarding the FECA's media exemption. See. e.g., Reader’s Digest Association v. FEC,
309 F. Supp. 1210, 1215 (19813,




I. The FECA's Media Exemption

The text of the mediia exemption cormmands a broad' reading -- “‘any news story,
commentary or editorial distribuied through the facilines of any broadeasting station”
shall not be considered an expenditure regulated by the FECA -- that includes but a single
exceplion -- “unless such faciliies are owned or contretied by anv political party, polivical
committee, or candidate.” 2 USC & 431{9XE X1} (emphasis added).’ By clear
implication there are no excepuions other than that regarding ownership or control.

The legisiative history also suppens a broad reading of the media exemption:

[1]1 15 not the intent of the Congress in the present legislation to fimit or
burden i any wav the first amendment freedoms of the press and of
assecistion. Thus [the media exemption) assures the unferrered nght oy the
newspapers, TV networks, and other media to cover and comment on
political campaigns.

a..2d Sess. 4 (1974 (emphasis added); ufso cited in
FECY MCFI 379US 238, 256 (1986); Ausrin v. Michigan Chamber of Commerce, 494
US 632, 668 (1990} (construing a “similar [state] exemption™), FEC v. Phillips
Publishing, 317 F. Supp.. 1308, 1312 (D. D.C. 1981) (similarly adding emphasis so as o
apply a “broad™ construciion).

H.R. Rep. Mo 93-12720. 63d Cong..

Notabie in both reported judicial opinions bearing principally on the FECA’s
media exemption (Readers Digest and Phillips) 1s the extension of the exemption bevond
the pages of the publicat:ons involved inio promotional activities such as direct mail
subscription solicitations and publicity-seeking video tapes. The Phillips court appears 1o
acknowledge that “the questioned communication is not a news story, commentary or
editornial,” 517 F. Supp. at 1310, but nonetheless follows Readers Digest in extending
protection of the media exemption to proimotional acuviues “in its capacity as the
pubiisher of a newsletter.” /. at 1313. The Readers Digest court contrasts such
“legitimate press functions” with conjectural anonymous election day distnibution of
charges against a candicate “in a manner unrelated to the sale of its newspapers.” 509 F.
Supp. at 1214,

In direct contrast to this expansive reading commanded by the courts, the General
Counsel attempts to invert the “'press capacity” analysis to restrict application of the
media exemption and to extend jurisdiction to the substance of communications made
during the radio broadcas’s. which appear to be the core media function of the radio
broadcasters {(Salem Radio Networks and Premiere Radio Networks) responsible for the
programs at issue. GC Report at 19-21.

! See First General Counsel’s Report in MUR 3483 et. al. at 3 and First General Counsel’s Report in MUR
48632 at 2 for descriptions of the Commission's broad interpretation of the media exemption.

* This provision is essentially reiterated in parallel fashion in the Cormmission’s regulations at 11 CFR 8§
100.8(b)(2) (expenditure} and 160.7(b}2) (contribution).




The radio programs at issue were clearly “in a continuing series.” MCFL, 479 US
at 251, produced “through the facilities of the regular [programs].” id. at 50, “by a staff
which prepared . . . previous [and] subsequent [programs],” id., following a loose but
standard format, and “distnbuted o the [program’s] regular audience,” i, at regularly
scheduled times. In MCFL. the Court concluded that “it is precisely such factors that in
combination permil the distinction of campaign flvers from regular publications.” fd. at
231, Selecting a guest host for such reguiariy-scheduled programming does not take the
shows oul of the realm of regular media functions. The radio networks presumably have o
contractual obligation 1o provide a specifed type and amount of programming to radio
station subscribers, see GC Reporst at 11 Besponse of ABC. inc.. affidava of Frank L.
Rerhael, Vio. President ai para 4, and routinely use guest hosis when recular hosts are
uncvatlable. Response of S.uiem Radio Nenwork at 2, and Deciaration o1 treg R.
Anerson, Prezidear. Indeed, the selection of hosts, authors 21w commentators is
guinessentially a media function: broadcasters accept programmng from independent
producers, magazines and newspapers accept articles from freciance authors, and
newsndpers select opinion articles from their own staff, syndicatss and individual
subiissions.

The FECA’s media exemption does not protect any activiiy by a media
corporation. but it dozs apply to material “distributed through the facilities of any
broadessting station.” That the programs at issue were distributed through the faciiities
of Salem, Premiere and vanous individual radio broadcasting stations is uncontested. (GO
Reporrat 10-11.

The principal issue in Readers’ Digest and Phillips was how far bevond the
normal pages of a pubiication the media exemption extends. Under these precedents. the
radio networks could have promoted the programs at issue by distributing video tapes
reenacting alleged voter fraud in Doman’s 1996 election, purchasing newspaper ads
shortly betore the elecuon eriticizing Doman's opponent and wamning readers not 1o voie
before listening to the radio programs at issue, and engaging in a direct mail campaign
promoting Doman's guest host appearances, see Flillips, 517 F. Supp. at 1311-1312, and
still have enjoyed the protection of the media exemption. Since the programs at issue
were in the ordinary course of the radic networks’ broadceast operations, GC Report at 1(-
11, s beyond question that the media exemption applics.

i Though the appeal was vacated as moot due to the Commission’s abandonment of its investigation, the
district court opinion in FEC v, Multimedia Cablevision, fnc., No. 94-1520-MLB. slip. op. at 13 (D). Kan.
Ang. 16, 1993), helpfully summiarized case precedents regarding the media exemption as applying “where a
fews story, commentary or editorial 1s published by a press entity m the ordinary course of a continumnyg
series of publications ©



The Two-Stage Process for Media Exemption Inquiries

The focus of the stawute on faciiities and of the courts on press functioas or
capacity are designed to exclude any inquiry or consideration of the substance of a
communication 1o detenmining whether the media exemption applies. See, e.g., Response
of ABC, fne. at 5.0, While this restriciion 1s clear from the statute, courts have mandated
4 two-stage structural approach to protect the media from inguiries inio the substance of
or motivation for their editorial content when the media exemption may apply. Courts
have insisted that the Commniission restact iis yntial inguiry to whether the media
exemption apphes. Readers Digest, 509 F. Supp. &3 1214-1215; Phillips, 517 F. Supp. at
{312-1313. Only afler conciuding that the media exempuion does not apply may the
TOMIMISSION CORUNENCS an Inguiry under iis otherwise applicable “in connection with or
“purpose of influcncing” standards.

This two-stage process was mandated bocause the media exemption represents a
fundamental limitation on the junisdiction of this agency. As the Reader s Digest courl
expressed 1t;

freedom of the press 1s substannally eroded by invesugation of the press,
aven if legal action is not taken 1oliowing the investigation. Those
concerns are particularly acute where a governmental entity is
investigating the press in connection with the disseranination of political
matter. These factors support the interpretation of the statutory exemption
as barring even investigation of press activities which fall within the
excraption. {S09 F. Supp. at 1214]

Lagree with the General Counsel that the radio networks invelved are qualified
media entities, that the subject broadcasts were distributed through the facilities of
various broadcasting stations, and that neither Salem nor Premiere are owned or
controlled by a political party or candidate. GC Repori at 20. Contrary to the General
Counsel’s reading of Commission precedent (proposed factual and legal analysis (o
Salem at 17). I find 1t beyond dispute that talk radio programs of the kind at issue
constitute commentaries within the meaning of the FECA's media exemption,” and
equally tndisputable that the production and distribution of such programs represent
actions as a media entity. This should have ended the matter.

4 . R . . ) _ . . - L.
This conclusion is cansistent with Advisory Gpinton [982-44d, in whick the Commission observed that
“commentary” was broad in scope:

Although the statute and regulations do not define “commentary,” the Commission 1s of the view
that commentary cannet be liunited 1o the broadeasier. The exemption already includes the term
“editonal” which applies specifically to the broadcaster’s point of view, In the opinton of the
Corymssion "commentary” #1315 miended o allow shird persons access 1o the media 1o discuss
tssues. The satute and regulations do not define the issues pernutted to be discussed or the format
in which they are to be presented under the "commentary” exemption nor do they set a ume hirmt
as to the length of the commentary,




Order of Analvsis

As a threshoid matter, the General Counsel’s Report reverses the order of anaiysis
required by Reader’s Digesy and Phillips. The “analysis™ section of the report (Part C,
pp. 11-21) begins with a six-page discussion of “purpose of influencing” ¢ !mb reid 1)
and then proceads 1o a four-page discussion of the media exemption tnumbered 2y This
1s far more than a question of editing: the invcrqéen reveals a fundamental m!scg\nccptaon
that the degree or naure of the relattonship of a broadeast 1o a campargn has anvthing
whatsoever to do with whether the media exemption applies. This mode of analysis and
inguiry flies directiv i the face of Reuder's Digest:

unti] and uniess the pross exemption were found inaprlicable the FEC 15
barred from mvestigan ng the supstance of the compiant. Nonquins mdy
be addressed w scurces of nformation, research, mot - ation. connecton
with the campaign, etc. Indeed all such investigation is permanently
barred by the statute uniess 1t 15 shown that the press exemption 1 not
applicable. {300 F Supnoat 1217

The General Counsel proceeds -ecisely in opposite tashion, cuding .o “purpese of
mfluencing” discussion with the conclusion that

Given the nature and purposes of these programs, it is ualikely. os next
discussed, that th: aforemontioned instances of express advocacy ccuid be
exemnpied under the press exemption. {GC Report at 17}

In other words, the General Counsel would grant or withhold the media exemption based
on the Commission's judgment as to the purpose of a program. Because the exernption is
intended to protect programming which otherwise might be determined to be for the
purpose of influencing an election, the Generat Counsel's methodology would render the
exemption a complete nullity.

Stnipped to its essentials, General Counse!’s argumicnt is: {1) that candidate-
controlled appearances are generally campaign related, GC Reporr at 14-15; (2} that
“neither SRN nor Premiere took any affirmative sieps to prevent Domnan . . . from
engaging in any election related activity on the shows,” id. at 20; and, therefore, {3) the
media exemption is not applicable. Jd. a1 21,

Prohibited Inguinies

Given the judicial command that inquiry into “connection with the campaiyn” is
“permanently barred by the statute unless it is shown that the press exemption is not
applicable,” Readers Diges: 309 F. Supp. at 1215 (thus removing step {1} above), the
General Counsel’s argument can be further distilled to the startling assertion that
candidate appearances in the media are not proiected by the media exemption unless they
comport with FEC-approved formats and editorial policies, including “affirmative steps




1o ensure that viewers do not conclude that the airing of the programs or material
constitutes an endorsement.” GC Report at 19, The General Counsel admits that
candidates may serve as hosts of radio programs in some circumnstances, GC Report at 12-
13, concluding that “the fact that the host ts a candidate is not by itself disposiuve” and
urging examination of “all circumstances...in order to determine the purpose of the
communication.” Jd. at 14. Underlining this focus on motivation {purpose). the General
Counsel proposes to advance an investgation by an mnquiry inio the radio nenvorks’
editonial policies. GC Reporr at 20 n.22, 23.

ft is difficuit (o ymagine an assertion more contrary to the First Amendment than
the claim that the FEC, ¢ federal agenc-y, has the avthority to control the news media’s
choice of formars. hosts. commentators and editorial policies in addressing pubiic policy
issues. Yet, the General Counsel appears 1o contend that the FEC has the authonty to
approve or prohibit candidate appearances m the modia based on what candidaies suy, .
at 13, and that the Commuission has the authority te require the media to censor or edit
candidates to comply with the Commssion’s rulings. Id. at 20. (Sec further discussion
of the purported basis for this authonty in advisery opinions infra.) It is equaliv difficult
to tathom why the General Counsel believes 1t is appropnate under any circumsiuances for
this agency to inguire mto the ediional policies of what are, uncontestediv, legiimate
media entities (“press entiies 45 sot forth in the exempuon,” GC Reporr at 2.7

The media exempion would clearly allow a broadcaster to air @ Dornan campaign
raily repleie with express advocacy, to bracket the broadcast with favorable commentary,
to fellow 1t with an editonic! endorsing Deman, and to cap it off with an appeal for
listeners to contribute funds to Doman. See, e.g., AO 1980-109. Thus, the relationship
of a broadcast 10 a campaign (e.g. whether it includes express advocacy or constitules an
endorsement) can have no bearing on whether the media exemption applies. 1t was the
obligation of the General Counsel in this matier to determine whether the media
exemption appiied without reference to any connection with the election. By inverting
the stages of the mandated two-stage inquiry under the media exemption, proposing
indefensible government-approval requirements on media formats, reaching an indefinite
conclusion (“'the Shows may not be pratecied by the “press exemption’™ GC Reporr at
21}, and proposing 1o investigate media editonal policies, the General Counsel failled to
present even a plausible argument that the 1adio networks® broadcast of radio programs
was anything other than a protected media function.

Given the directives of Reader s Digesr and Phillips, it would be helpful for the
General Counsel 1o clarify in futurs cases bearing on the media exemption whether he is
ccommending reason to believe for the limited purpose of discovering whether the media
exemption applies, or whether he has concluded that the media exemption does not apply

* {n addition to the weighty First Amendment concerns torbidding such inquirtes, it is unclear how any
tnquiry mto a radio staton’s editorial policies would beip establish whether or not certain broadcasts were
within the scope of »s media functions. The FEC wnuld either have 1o conclude that the editorial policies
themselves were so deficient as 1o disqualify the station as 2 legitimate media entity or to argue that the
station had failed to follow its own policies and 10 impose a government sanction for the failure.

6




and is recommending a more complete investigation, In this instance, the General
Counse! was not precise, stating that there was “reasen to believe that SRN and
Premiers” were “not acting in their [press] capacitim,” thal they “may have” given ﬁ'ec

‘press exemption.’” /d. at 21. However, the dlSC‘dSSlOH of the * purpose ofmﬂuencmg
standard and express advecacy along with the proposal to seek transcripts of the programis
at issue can only be read as a rejection of the media exemption, for surely that exemption
cannnt be held to it or fail buased on the cortent of a communication.

[, Counsel’s Arguments Against the Media Exemption

The Genzral Counsel advances 2 number of arguments and authorities agains:
appiicaiion of the media exemniion to the programs at 1ssue. None overcome the weight
of a preper interpratation and direct application of the media exemption. {n addition.

ach of the proffered arguments are deficient on their own crounds.

Free Adverising

The General Counsel argues that Domun s appearances are “akin 1o tree
adve mam ,ime" and. merefore, “within the realm of mere in-kind contnibutions.” GC
Keporrat 21, agree that the distinction deiween advertising and editorial content or
regalar pregrammng may be useful in construing the scope of the media exempiuion. In
this case, despite wiggle-words such as akin (o and within the realm of. the Dornan-
hosted shows clearly represented regular programming of the broadcasters, id. at 10-11,
and cannot fairly or even reasonably be described as advernsing. Of particular note ts the
General Counsel’s own descripuon of both radic networks” business operations as
exchange or barter-based. The radio networks provide programming {mc uding the
programs which Dorman hostedy “in exchange for commercial air ime.” which the
netwaorks then “resell{} 10 zdvertisers.”™ Id at 11, If the networks made the commercial
time. which they routinely receive in exchange for programming, available to a campaign
without charge. an in-kind coniribution would clearly result. 1 find it equally elear that
the programming which generates advertising income 18 a “legitimate press function.”
Reuders Digest, 369 F. Supp. at 1214

In addition, the Commission has already somewhat eroded the distinction between
advertsing and reguiar programming in Advisory Opiton [998-17. While that opinion
was predicated on equal access, there i no equal access rt:quirex'ﬁem m the FECA's
raedia exemption” and, therefore, we cannot use the specific condition proffered and
approved in AO 1963-17 to imit or encumber the media exemption with regard to other

® During Commission discussion a guestion was raised about whether some standard akn to the FCC's
Fairness Doctrine or equai-time requirements rmipht apply m ths matter. The FECA's media exemption is
nat condiioned In any way oo fairness or equal access. To the extent that special considerations may apply
to broadcast media, those issues are within the jurisdiction of the FCC, nut of this Agency: “the ‘egual
opportunity’ rale under commurications law, 47 USC § 315(a), ordinanily resolves disputes fike this.”
Staternent of Reasons of Commissioners Thomas and McGarry in MUR 3366,



media entities. (See further discussion of the alterspt to ¢ite advisory opinions as limiting
the scope of the media exemplion fnfra.)

Programming Control

The General Counsel arzues that the media exempiion 15 inappheable in this
matter because "SRN and Prepucre did not retain control over the context in which
Doman’s campaign discussions were used.” /d ai 21. Having concluded that neither of
the networks are “controlied, in whole or in part, by any pelitical party, commuttee or
candidate,” i, [ do not read the General Counsel as arguing that “control” for purposes
of the F‘ECA“S micdia exemptior changes from orogram to prograns il hour 10 howr
based on the pro s-am content, format and persounel.’  The Comimiss:on should not

confuse - Cu'u”;u o the analysis of whether a mecs entity 1s owined ¢ controlled by a
party or o ondidaie wath the mguirn o w hether o corporation §s acting o s media
capaciy v distnibuiing spectfic matenal® these are conmistently slated as separate

guestions ;n coun nrecedents and the Commissicn s oan d{;cu"u,.z,s. See Readers

| B

Lhgest, 349 F. Supp. at 1114-15.

The contrel ever the conmtext™ conclusion appears 10 be wonved from a purpose of
influencing snalysis. This analysis commences with cnations (o advisery opimons that
faii even o mention the muedia exemption vhile approving candiaate-hosted broadeasts,
GO Reporwn V20 The anslvsis then shiufls 1o adviscry opinlons addressing newsizters
pubilished by candidates or pohitical commintees (for which the media exemption 15 not
applicable}. concluding that "By M;Ll!ug!, the media activity of & candidaie hostis held to
a different standard than the media activity of a third party host or commentator
discussing or interviewing a candidate.” /d. at 13 (emphasis added). The report m
anahvzes Dornan’s appearances pursuant to a “purpose of influencing™ standard.” ld_ al
14-17, In other words, the General Counsel would treat programs hosted by candidates as

if they were owned or conirolled by the candidate. In this mintter. however, the prowrams
were clcari}: owned (copyrnighted) and distr-buted by radio broadeasters who chose to hire
a pehitically prominent host.

Assuming that this “contre!l over the coniext” concept is intended as a test of
whether an entity *s acting in its media capacity, see FProposed Faciual and Legal
Analysis to Salem Broadcastng at 17,1t shouid be rejected. The fact that Dornan’s
commentaries during the broudcasts were ot scripted, edited or censored by the radio
networks 1s irrelevant. The normat editorial functior of a radio network 1n refation to talk
radio programs is 1o select a host. Networks do not normally recuire those hosts to work

"I fact, it s precisely issues such as content. format and personnel into which courts have prohibited the
Comnussion from wnguiring prior 1o a dciermm.mnn that the media cxemption does net apply. See Reader s
Digest, 309 F. Supp. 1 1214-15 ang Phiffips. 517 F. Supp. al 1213-14. Conirol of a facihity akin to
ownership requires an ongeing direcnon of operations extending (o various operations of the media eauty,
simalar to the pesition of publisher for a print publication.
8

As noted above, this mode of anatysis reprosents an implicit but unmistakable rejection of the media
exemption before that exemption 18 even analvzed.



from scripts, have topics pre-approved, or to subject themselves to real-time editonal
control. In this respect, Doman funciioned in the same fashion as any other talk radio
host or guest hrost. 1f 1t 1s permissible at all for radio broadeasters to allow candidates on
the 2ir (as 1t clearly is). 1 do not see how s Comnussion could claim any authority te
require broadcasters 1o censor candidales’ comments.

The seiection of Dornan as a guest host was el within the reasonable editoria
judgment of the radio networks. Doman worked as a radio commentator prior {o his
entry into politics.” and contemplated a permanent retumn to the field during the very
broadcasts at issue.’” However, even if Dornan had no prior expenience in radio, it would
be inappropriate for the Commission to second guess = broadeaster’s editorial udgmer
in choosing a host for a regulurty scheduled program. Under the two-stage process
mandated by the courts for thus agency’s investigations of raedia enues, unle = we have
determined that the media exemption is 1mepplicable "o inquiry muy be add:  sed 1o
motivation, connecton wiih the campaign, etc.” Reader's Digest, 309 F. Supr w1215

Content Limitations in Advisory Opinions

The Genera) Counsel areues that the Commission. through the advisor «minion
process, has hmited application of the media exemnpuion when candidates or polin sl
comrnttees are invelved based on a vanety of Guctors specific o individual progrims and
which appear to be purely editorial decisions. mcluding: “conirel over the means of
presentation,” the manner 1n winch campaign matenal is naed. and affirmanve stens 1o
ensure that viewers do not conclude that programs constitute endorsements.’ GC Report
a1 19. Each of the opimons cited for these limuting factors (1996-41, 1990-48 and 1996-
16) approved the proposed broadeasts. Thus, the General Counsel is arguing that
programs which feature candidates bat which fail to adhere to FEC-approved formats are
not ehgible for the media exemption. Taking a facmal statemen (such as an intent to
provide equal access or to avoid endorsements) included m an advisory opinion
submission and then citing that voluntary factual proffer as limiting the media generally
represents @ gross abuse of the advisory opinien process. Facts presented by one entity in
an advisory opinion request should not be held as binding on different entities in different
situations. See Statement of Reasons of Vice Chairman Wold and Comnussioners Eiliott,

* (GC Report, Attach, 3 at 2., Response of Salem Radio Network 21 3, and attached sworn declaration of

Greg R. Anderson, President.

M Id. at 13

"' The mest troubling of the proposed AD-denived restmetions. =ffirmative steps to avoid the impression of

an endorsement from AC 1996-48. was clearly never mtended 10 be generally appheable. Most noiably, that

epinion addressed the rebroadcast of campaign commercials, subject of a specific restncution &

44la(a){TYBX1i}. Further, as noted i the First General Counsel’s Report in MUR 4863 (a1 9, n. 4y
Applied smcily. this language could be read io mean that an otherwise exempt commentary that
explicitly or unpheitly endorsed a candidate could not contain a rebioadeast of an endorsed
candidate’s advertisement for the purposes of commennng on i1, However, such a reading would
wrench AO 1996-48 from i11s context.

Even if we accepl the amazing claim that the Commission has any authonity to place conditions or

himitauens on a media entity’s polcal coverage or endorsements, construing AQ 1996-48 1o place

conditions on candidate appearances generally would wrench the opinion from ity context,




Mason and Sandstrom in Clinton and Dole Audits. In any case, advisory opinions cannot
be used to suppori an interpretation plainly i conflict with tiie statte. The cited factors
are not useiul etther in determining whether 2 media entity is owned or controlled by &
candidate or 1 determining whether particular programming or articles are within normal
media functions.

Even more troubling are citations to advisory opinions involving candidate
appearancys in the media which themseives fail even 1o mention the media exemption.
{GC Report at 12-13 citing AQs 1977-42. 1992-5 and 1992-37). By definition these
opiniops are of ne use in determining whether the media exemption applies to the
programn:ing at 1ssue in this (or any other) mater. It is difficult 10 discern why the
Commissi. » avoided even mentioning the media exemption in the ¢ited opinions {(or in
similar AC" 1981-37 and 1994-15), which plainly involved broadcast activity. Some of
the AGrec  ts raisca tssues related to funding or production by unions, COrporalions or
non-media - uities; others presented questions of candidate conirol {ar more obvious than
this matter. Again. each cited opinion approved the proposed broadeasts. One nught
argue (thou.:. these opimons did rot) that having concluded that the proposed pregrams
were not for “ae purpose of influencing amy election an analbvsis of the media exemiption
wizs unnece. v, rowever, tha: mode of analvsis is explicithy prohibited by Real e
st apd P dlips, which command that the exemption be analyzed prior to any ineniny
inte Uourpose when the media exemption is arguabiv applicable.

This muaiter shows the wisdom of the counts’ reasoning, tor even if the various
advisory opinions cited are not used In an attempt 1o place editorial restrictions on
broadcasting stations, they are clearly wvoked as speech restrictions on candidates
themselves. Candidates may appear in the media, say the opinions as cited, as long as
they do not sav anything about their campaigns or anything uncomplimentary about their
opponents /. at 13, While such restrictions might be endorsed by somc reformers as
having the potential to improve political discourse, thev are hardly consistent with the
First Amendment or with the nature of pelitics.

Reaching the summit of inappropriate citations are the General Counsel’s
references to opinions involving newsletters published by candidates or political
committees (1990-5 and 1988-22, GC Rerorr at 13). Since candidate-owned publications
fall owside the media exemption. opirions addressing them can have no bearing on the
application of the exemption to other publications or broadcasters, nor would they
elucidate what might constitute legitimate media functions. Since both of the cited
opinions present cwnership and control of the publications as undisputed fucts, they are
of no value in determining whether the programs at issue in this matter were owned or
controlled (within the meaning of the media exemption) by a candidate (assuming the
General Counsel is even disputing the issue).

General Counsel urges some sort of content test, perhaps applying exclusively to

candidate appearances in the media. | understood the General Counsel to contend, in the
course of Commission discussion of this Matter, that the media exemption might not

1G



apply, for instance, if a broadcaster or publisher opened its pages or facilities to a
candidate who then made solicttaiions for his campaign. There is, however, no express
advocacy or solicitation limitaiion to the media exemption ' In fact, it is plain that one
purpose of the media exerption is to permit explicit endorsements of candidates by the
media. Having determined that the talk shows at 1ssue were within the ordinary course of
the radio networks’ broadcasting functions, the Commission has no authonty to inquire
into what was said or by whom. Cf GC Report at 23 (discussing discovery of program
transcripts and station policies). The Commission has ne authority to condition candidate
appearances on broadeasts to Comnussion-specified format lirnitations or content
conirols.

H1. Express Advoecacy and the “Campaign-related” Test

While not directly relevant to myv analvsis of this rmatter, | feel it necessary to
express my strong disagreement with two additional {eatures of the General Counsel's
Reporr: its invocation of 8 defiattien of express sdvocacy derived from Furgaich {at 17)
and its reliance on a “campaign-related” content analvsis {at 12).

The I'SHL opmion is meralv the latest in an unbroken siring of judicial rebubes to
this ageney's iendentious efforts o redefine the Supreme Court's express advocacy
. i3 Y . , . . . oy e I o a - .
doctrine.’” I believe that the rationale presentad in Furgareh, 807 F 2™ 837 is itsel

“ This posttion s fully consistent with previous Commussion interpretations i this regard, For instance, in
Advisory Opmon 1980-109, the Commussion held that a publication's edutorial endorsement and
solictation of contnibuntons for a Federal candidrte was protected by the media exemption as long as the
publwation did not act as a conduit but instructey readers 1o send comnbutions directly to the campasgn. In
Advisory Opunon 1982-34, the Commussion approved a broadeasting station’s provision of two-hour
blocks of free time to the Democratic and Republican National Comminees when at least one of the
programs included an express solicitation ot funds for the commuttee and 1o support that party’s candidates,
voncluding that “the distribuiion of free time to both political parties 15 within the broadeaster’s legiumate
broadcast function and, therefore, within the purs jew of the media exempuon.” This position was even
extended in Advisory Opimon 1998-17 to free advertising time, given assurances of equal access wn tha
instance.

" Bucklev v, §afec, 424 UK. 1, 80 (1976): FEC v Massackusets Cinzens for Life, Inc, 479 U S 238, 248.
A9 (1986, Norih Caroling Right To Life, Inc. v Borden, 168 F 3d 705, 712-13 (dth Cir. 1999y, Virgimia
Soc 'y For Human Life, Inc. v, Caldwell, 152 F 3d 268, 270 {4th Cir, 1998); FEC v, Christign Action
Neework, Inc.. 11O F.3d 1049, 1031 {4th Cir. 19970 Jowa Righe 1o Life Comen | ne v, Willhams, 187 F 3d
503, 968-70 (Sth Cuwr. 1999); Brownshury Area Parrgns Affectng Change v, Baldwin, 137 F.3d 503, 505-
a6 (7" Cir. 1998); Maine Right To Life Comm., inc v FEC, 914 F. Supp. 8, 12 (. Me. 1996), aff'd per

1
1

curmam, 98 F 34 1 (1st Cir 1996) (W affirm for substanuially the reasens set forth in the district coun
emnion." ) Faucher v FEC 928 F.2d 468, 472 (st (i, 1991); FEC v. Central Long Istand Tax Reform
fmmediarely Comm., 616 F.2d 45, 53 12d Cir. 1980) {en banc: Floruda Right To Lufe, Ince v, Mortham. o
98-T70-CIV-ORL 194, ship op. at 10-17 {M.D. Fla. Dec. 15, 19993, Permv v Bartfent, No. 2:98-CV-43-
BR{2j. ship op. at {E.I3. N.C. 1998 Kansans for Life, fnc. v. Gaede, 38 F. Supp.2d 928 (D. Kan. 19991
Right to Life of Mich., inc v, Milier, 23 F. Supp.2d 766 (W.D. Mich. 1988 Planncd Parenthood Affiliates
af Mick., Inc. v Afflier, 21 F, Supp.2d 740 (E.D. Mich. 1998) {same); Fermont Right to Life. Inc. v. Sorreli,
19T, Supp.2d 203, 212-16 {D. VU 1998): Bighr To Life of Dutchess County, inc. v. FEC, 6 F. Supp.2d 248
(S.D. NY. 1998 Clifion v, FEC, 927 F Supp. 493, 496 (D. Me. 1996}, aff°d on other grounds, 114 F.3d
1309 (1st Cir. 19973 FEC v Chrisnan Acton Neswork, 894 F. Supp. 946 (W.D. Va, 1995), aff'd per

11



contrary to the Supreme Court’s heldings in Buckiev and MCFL. But part (b) of the
Commission's express advocacy regulation is far more expansive than even the Furgarch
opinion. First, the Commission’s regulation omits what is arguably the most critical of
three steps outlined in Furgaich 's proffered test: the requirement for an expiicit call to
action. Nothing “express” or “explicit” 1s required under part (b), it covers statements
which merely “encourage{] actions.” Second, pari (b) is cest as a “reasonabiz person”
test, generally implying a jury determination of a commonly accepted meaning. The
Furgarch opinion, however, holds that a statement must have “no other reasonable
interpretation,” “[olnly one plausible meanmg "and excludes “any reasonable altemative
reading” 807 F 2™ at 864, Furcawh requires “no ambiguny.” Jd. at 865, clearly a
different rest than what a reasonable person might take a statement to mean. Hpecm!i\ 1
the contoxi of Buckley, the Furvateh phrase must be read as more akin to a “vond a
reasonarie doubt” standard thun to the “reasenable person™ test embodied 1 - art (b) of
our regulation. Moreover, presence or Jbb ence of express advocacy is a puis cusstion of
faw,” Christian Coadinon, 32 F, Sup. 2 a1 62 and cases cited therein, determu: od bv
dges and not by & jury as a reasonable person test might imply.

Tha GC Repsrr in this matter is even iess clear than $100.22{b), statiny -+ the texi
only that “speech should be read s o whole” even if "“er are no SXpPross Words ur

phrases, though a fooote doss add an element not explicit i the reguiaton, noting that
“ap exhortation througn some form of Tunambiguous] call o netion™ is required. 17 n
173 The radio excerpts cited {at 15 and 16}, however, focus on the 199H election.
Sanchez's performance in office, and a challenge to the 1996 results brought in the House
of Representatives, failing to support the conclusorv analvsis of express advocacy as to
any future election.

The (Jmerdl Counsel also analyzed the content of avatlable program transcripts

purm Nt to a “campaign-related” standard derived from several advisory opinions (GO

Repurrat 12-13). For r&’u%(\l s nearly idenuical to those detailed in rejecting the

“electioneering message” standard in the statement of Reazons of Vice Chatrman Wold
and Commissioners Ellion, Mason and Sandsirom in the Clinten and Dole audis, |
conclude that the Commission may not use “campaign-related” as a substantive standard
and 1t should not be used as a shorthand phrase for describing various statutory provisions
of the FECA.

cunam, 92 F.3d 1178 (4th Cir. 1996); FEC v, Survival Educ. Fund fne., 1994 W 9658, at *3(S.D. MY
Jan. 12, 1994), aff"d in part and rev’d i part on « ther grounds, 65 8.3 285 (24 Cw. 1995y FEC Y
Colorado Republican Fed. Campaign Comm , 835 ¥ Supp. 1348, 1456 {13 Colo. 19931 rev'd, S9 F.3d
1015 {10th Cir. 1995), vacazed and remanded on other grounds. 116 5. Ct. 2309 (1996, HWos: Varprmans
For Life, Ine v Smith, 919 F. Supp. 934,939 (5.D. W .Va, 1996). FEC v NOW, 713 F. Supp. 428 (1989
FECY AFSCME 471 F. Supp. 315, 317 (D DLC 1979, Osterburg v Peca, 1999 WL 547849, ar *15-17
{Tex. July 29, 1999); Stare v. Proto. 326 A.2d 1267, 1310-i 1 {Conn. 1987},




Conclusion

The media exemption is not rendered inapplicable simply because the media
entity makas time or space available 1o a candidate. (In fact, the exemption exists
precisely to protect such appearances.) It 1s commonplace fo, newspapers to open their
op ed paces to candidates to discuss important public 1ssues.” * Various publications
publish eicction guides, sometimes including unedited statements of candidates (usually
subject to tength restrictions). If such directly election-related maternial is protected by the
media exemption (as it beyond doubt is), how can the types of broadeasts at 1ssue here,
which occurred [ong before the <lection and of uucertain relation to 11, fail to be
protectec. {i can..iale appearances on broadeast media sre protecied by the exemption,
this agens' has no cithority to inguire inie the detatls of the editonal tudgmen: of who
was invit. . or wh.o Jonditions were placec upon Doman’s comments.

Revurdless of the complexities of Doman’s election challenge and candidacy
status, end despite the plethora of argumants for imposing conditions and hinitations on
e FECA' media exemption, this case 1s simiple and s(’dwht orward  Salem and
Promiere oo edia ontines within the meammyg oi'the FECA s medic - emption. Netther
wivowned - cenirolied by a candidate or political party. The production of radio taik
shic vs 15 or oo not the prnneipal, core cliement of thezr media functions. The producuon
anw Dstribe on of the programs atssue was part of these normal media tunctions.

Univer Reau. s Digest and Philtips. these findings end cur inguiry.

It woulil have been inappropriate for the Commission to pursue an investigation of
these matters. Indeed, it is unfortunaie that their resolution took more than a cursory
review by the Qffice of General Counsel. The length of ihe General Counsel’s Report
tand o7 this statement? only demonstrate the lengths to which it would be necessary to go
to coniure a vicolation of the FTCA out of the clear facts ond simple law at 1ssue i the
matier.

f: ‘ / // / rot
ST / L5~ 2 idj oo
DAVID Pv;. MASON, Date’

Cornmissioner

Y See, .., “George W. Bush, the Beiraver, Troubles the Republican Soul.” by Gary Bauer w the October
7, 1999 New York Times. The arucle’s byvline explicithy identifies Bauer as "a Republican candidate for
President.” Because the FECA’s mediz exempuon does not differentiate berween print and broadcast
media. any standard proposed to apply to radio broadeasters would apply equally to newspapers.




